Many firms still unaware of
the benefits of examinership

Companies are unwilling to use examinership as they don't realise how
straightforward and beneficial the process can be

By David Boland

iven their unu-
sually high success
rate, it is some-
thing of a surprise
that more companies do not
elect to go down the examiner-
ship route when faced with the
prospect of insolvency.

It is true that more busi-
nesses opted for examinership
between 1990 and 1999, when
it was easier to get the process
started and before amend-
ments to legislation were intro-
duced.

Making entry requirements
more stringent should not pre-
clude companies with trading
difficulties seeking the protec-
tion of the court in a bid to turn
things around.

The fact that 93 per cent of
examinerships since 2004 have
been successful should be an
incentive.
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seen in the difference between
the US and the Irish markets.

In the US, some 22 per cent
of insolvent companies enter
the Chapter 11 process, while
in Ireland, only 2 per cent of in-
solvent companies become in-
volved in this process,even
though it was largely modelled
on Chapter 11.

Perhaps a significant factor
in the reluctance of certain di-
rectors to undergo the process
comes from a basic lack of un-
derstanding of what is meant
by examinership.

Before 1999, the process
would start with an examiner
who examined whether the
company had a reasonable
chance of survival.

But since the Companies
Amendment Act 1999, a com-
pany has to demonstrate its
chances of survival before a
court will allow the examiner-

ship to go ahead - by employ- |

ing an independent
accountant — 10 prepare a re-
port on its possibilities.

“This made sense. and we

have probably got the balance |

about right now,” said Neil
Hughes of Hughes Blake, an
independent accountancy firm
with specific expertise in cor-
porate recovery and examiner-
ships.

“An independent report is
not an expensive procedure to
| go through. An examinership

Neil Hughes of Hughes Blake

move forward, a legal team pe-
titions the High Court on be-
half of the client.

Creditors are given the op-
portunity to speak at the peti-
tion hearing.

If the judge is satisfied that
the company has a reasonable
prospect of survival and if the
company demonstrates that it
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through the initial 70-day peri-
od of the examinership (this
can be extended by a further
30 days), the judge will gener-
ally allow the examinership to
take place.

Of course, all of this is de-
pendent on acceptance from
the shareholders and creditors,

but faced with the alternative
of l1qu1datlon, most creditors
will give examination a chance.

And once it is in place, the
protection of the court then
descends on the company.

“The examiner is trying to
balance the competing claims
of all the creditors in the com-
pany.” said Hughes.

“The reality isthat nobodv is
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going to be happy, but if every-
body is equally unhappy, then
you have probably struck the
right balance.

“You have to put it to the
creditors that this is a bleak
day, but that the alternative is
that you will lose all your
money.

“And one of the most im-
portant parts of it is that the ex-
aminer can tell the creditors
that if the company goes into li-
quidation, they will also lose a
very important customer.”

Despite the fact that exami-
nership gives respite from the
demands of creditors, as well
as protection from the appoint-
ment of a receiver or liquidator,
from the sheriff and from land-
lords for the period of the ex-
aminership, there have been
fewer than 20 examinerships
in Ireland in the past three
years.

Hughes believes that many
people are simply not aware of
the process.

“We have a long way to go
before professionals in Ireland
realise what examinations are
really about when it comes to
insolvency,” he said.

“I think that there is a ten-
dency to think in terms of
‘wind the damn thing up’.

“A company that is not
terminally insolvent, then
there is no reason why an ex-
aminership should not be suc-
cessful.

“The High Court is favour-
ably disposed, particularly be-
cause a suiccessful
examination would normally
result in the majority of jobs at
a company being saved.”
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LYONS KENNY SOLICITORS

HAS YOUR BUSINESS
HIT A CASH CRISIS?
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Early advice from experienced corporate recovery professionals
will allow you to consider and explore the full range of options that
are available to distressed business.
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of restructuring alternatives. With the correct advice, any company
with good fundamentals should find itself in a situation where its
future can be secured.
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